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The leg al fiction cf corporate person ality Was achieved the 
advantages of continuity md permmence ad unity in multiplicity ad 
diversity aed fgreated a very useful unit of business, ‘The covet ep 
principle of its limited lipi lity made > lien nd o'lab: a tiger 
ada cow ad a eleph at ad a squirrel drink water from the sae, ` 
pond at the same time, The imortmce cf the word ‘limited’ cm 
be see when Lord Bramwell -who is the author of the concept is 
reported to “heve'.said with ell erthusiam after tke.Bill is Das sed 

‘write it on my tomb stpne" «l. ~ Because nf these advantages vast 
amounts cf cmitəl md resources recessoervy, for geint jr dust ries „could 
be pooled-up, This.corferréd a grest beon ay? gave a good boast to the 
commercial persnerity of the nation, Large commercisl comn.gdies, and 
stptutery corrorations Cane into beirg in the venguerd of civi li zst iot, 
The could easily pdjust thanselves in those areas of Yaw- whete the 
objects nf those laws sre certain wd definite, To illustrate, the || 
cbject cf lw ef certracts is to see what ama has-been lead to , 
expect shrll come to pass md what has been nromised to him shal] 

be rerfomed, These legal phantoms »lso had expectations me 
promises me they are also e titled.ta expect the nẹerformance of | 
promies mace te them, Agpin’the object cf law, cf nreperty is t- see 
that whet amam brs acauired should be-retaired me er joy.ed: by" 

him md a cofroretion alse needed its nronerty tr be retained bv 

it for its enjoyment, But they presented a nroblem in the area 

of crimipal law which doés not have a.single end, The chject 

of this nerer is te see how fer: corvor at iors arè recogrised in the 
area of crimin al lew 


— 
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The eds of criminel low are four in number, namely, 
ceterence, nrevention, retribution md. refcrmstion, For achieving 
these e ds different kinds: of punitive smetions have been previded, 
The smctions recognises in the criminal low of India at the 
present time are i) death penalty ii) imprisonment md 
iii) fine, The question how:f pr these. samctions are adequate to 
achieve the ends is irrelevat té Gur ‘present purnose; but it 
may at once be sid thet these .erds have been fixed at atime 
when criminologists md perclogists revitted their attention to 
the first two objects of ceterence ang nrevention md the later twe! 
being of recent origin, The probation md correctional instituticns 
relate to these recent ends; The sccpe of the present enquiry is 
how far these artificial pers*ns can be fitted in the area of 
crimin>l aw? Inithis respect, two questions, arise nemely i) how į 
fer it'cm be ceught.in the net. ef criminal lew ad ii) how much of 
the criminal law cay be used by the -comp ny?. o 


i) CAPACT TY.: CF OCR BATIK T. BE t ore LANT: 


Broadly spe aking » inmoration has a; A perser plity and 
in the eye of -lawit is a-nerson section 11 I.F.C, goes a, step 
further the the: jurisprudenti plcercent where only vd 
‘incrrnerated compmv is regarded psa rerscn while section 11 I.F.C, 
Cef ines » ‘person’ os inclucing mv com anv jor psieci ation, or 
body of persons whether incorrorated cr not,. Thi s is only am 
‘inclusive cefini tion, It includes artificiel persons, | But a 
-correr stion by its very! nature: cmnot be > victim in many crimes, 
‘It hes no bed tc be kicked mdno-sex te be woced ae it is 
coubtful'whethersit has a reputation? Therefcre a. crrpcraticn 
canet sue in respect of m imputation of murder, hurt,. rane, 
kidnapping incest or »duttery: becouse, these crimes canot. be, 
‘guilty of corrunticn, although the indivi cual members composing 
it may,_2. In Mayor Aldermen: me Citizer of, Machester vs, 

' Williams the comlaint: was:-that. the accused charged the cornoration 
with’ cermunt practices, Dismissing the com loint Ca J observed 
"A cornoreticn ma sué for » libel ef fect ing nronerty,: not, for 
one merely of fecting perscr-al reputsticn, The mresent cose falls 
within the letter cless",_3 So a crreraticn dres.net have. 
personal rerutation me if m imcutetion hes the effect of cris 
celculstec tc injure its besiness renutaticn it may te action 
by rreving thet special damage. 4 


2s Fetrepc litan Sæbocb ^Am Bus Co, vs, Hawkins 4 Hrn 90, 
3, 1891 (1) BD M 


4, See Scuth “elter Cal Co, vs, N.E. News Asscci aticn 
1894 (1) “BD 133, 


centd..p. 3. 


The position is almost the same in Irdi. The definition of 

the word persen in section n md the previsions cf section 499 
read with ex lan ation 2 in I,P.C. make it cleer thet ə errnorstion 
Cf a cemmany cat be a comp lej ant in the cese of offence of 
` def photicn,, “Explanation 2 te section 499 sas hit ma meunt to 
def maticn te make a imputation covering a cem my cr a associ eticn 
or ccllection ef persons as.such, In Meung Chit Tay vs, Meung Tur 
Tya the Aengoon High Court observed that a ccrrorsticn may 
mantin a prosecution er'an actien for » libel affecting its 
prererty , “but net for libel mérely affecting rers'nal reputetion, as 
a ecrnoreaticn has ne reputati7r: gant frem its prererty or trəde.5_ 
f simi ler view was exressed by B.B, Prasad, J that 'having reogərd 
‘te the'nrovisions'cf section 499 reac with expla aticn 2 ad 
the def initicn of the wrd’ perscn' in secticn 11, I.F.C. it camot 
be said that 2 com laint for def am ation is not maint rin ghle ret all 
by è cotroration, | But cert ain dy, the scone of, such- a cemnlaint by a 
cerrcration is not the same as that by individuals, The Mani cipal 
Boerd rer, se hes hardly 2 rerut ation. th. the nagent is grcd 
it will be ‘said that thé Beard is being run Aff glent Y , But it 
er nénoti gn ete, If a person makes “ally imput,sti.cn sc as te case 
‘ny snecial injury tc the _prenerty ‘of the Beard then, the Board 
cm maintain a come Leint up der sect ion EOG., But where. the minority 

perty in ‘the Boere attacks the majority. erty fer inefficiency thes 
‘such m stteck ches rot amount, tc, _def am ation, Suck » case is 
covered by excert ions, lad 2 cf sect ior 499", 6 Thus to sum up 
a e moraticr has ne body to be protected ie no mind te, be 
“rn sulted, ‘It hos only ntcnerty | ae economic quality. wd te nrotect 
thostirengt etary, ‘intére sts, ẹ correretion can sue ‘and take, 

“adv ant ae “pt ‘the ‘crimin al law, 


ii)  CAIMINAL' LI BILLY CF A CORPORATION: 


The concert ef crime, the then’ crimin al procedure me the 
puri. Shments in critiin al lew stood sturdy in the way: of. bring? ng 
the ‘ch oor stich’ ‘Within the net of crimn al, law, The artifi cial 
perso ality of the ‘cerper ation was a squ are. reg in p round, hele, 
It was slways cutsi de the ‘senpe ‘Gf criminal law befcre the 
1h century’, The essenti el elements cf a crime recognised in the 
fiih cement al mexim Actus non facit reim nisi mens Sit rea kept the 
‘Nég al phantom of cornorate perser ality fer away. from the scene of 
criminal law, £ corperst ion, being the, rhatom crested by law has 
neither a becy to act nor p mind tr be gui. ity. Kemmy cbserves 
that 'a corncraticn, os ‘it “ad no eetu al existence, ceule have no 
#11, ond thercfore cculd have no qui lty will, And it was further 
urged that ever if: legal fiction. which gives te p corrcration m 


5. LER 1935 Reng, 108, 


6,°° ‘Minicipal Boere Conch vs, Ganesh Prasad Cheturvedi, 
AI 1952 All, 134, 
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imaginary will yet the only activities that could consistently be 
ascribed to the fictitious will thus. created must be such as ere 
comected with the purrcses for which it Was Created to accomlish, 
If sc, it coule not.cemreass a crime; fcr my crime would be 
necessarily ultro vires, Mereover, e cornoration is devcid net 
only cf mind, but also of body, m” therefore incapable cf the 
usual criminal punishments," 7_ The rule of criminal procedure 
thet m accused camot, be tried in his eb sen ce added a further 
“ground to keep the. ecrreretion away from criminal law, 4 corporation 
devoid of body md mind camot be gui ltv cf cemitting m actus reus 
.me.cenrot have mens rea, me cainct be punished with ceath or 
imprisonment, md above oll cannct be mace te staid in dock withcut 
which a criminal.trisl is not velic, i 


uith the adv an canent of civi lization and. rapid industrialisation 
since the begining of the.nineteenth ce tury the population of 
these. legal peftson s: with absolute criminel imunity increased and 
“posed. anotenti al grave: danger to the community, | In this context 
“ussel observes, "The modern tendency of the courts, has been 
towards widening the scope with which criminal proceedings cm be 
brought against institutions which have becoine So, prominent a 
festure of every day af fairs and the point is beirg reached 
where what is called for is a comprehensive statement of 
vrinciples formulated to meet the needs of modern life in granting 
the fullest possible protectior of criminal law to persms exposed 
te the action cf the many powerful associations which srrround them," @_ 
Fortun ately by this time, there were developments in the area of 
criminel law also, ‘Ut was provided that an accused cm be represented 
by @ authorised persor at his trial, 9. b slow begining was made 
thət though > company camot be mace lile for acts of misfer-nce, 
as it comot do my act by itself cue .to want cf body, it cm be 
made li æble for offences invclving non-fearance, The first step 
was that a corporation could be mete liable for nonfearmce ma 
thus the non- li si lity of corooration gave. wey te the ides thet 
they.cam be made liable te cases cf ror-fearmce, R vs, Bermingham 
nc Glouscester Bpi ma Co, was-a Case of ncen-fearance where 
Fettersor, J cbserved: "as a generel proposition... a ccrporaticn 
may “be indicated for brech of duty imposed upon it by law, though 
net for a felony, or for. crimes involyihg nersénal viclence as for 
riots or pssalte,"l10_ It wes a case of omitting to repair ə 
highway, Secon: efter this,, slowly; the hare of crimin al. law was 
exter ded to cases of misf¢ -rarce also in R. v5.. Great North of 
Erglend Roi lwy: wei c was a ease of cbstructior of, a highwey were 
Lord Demm said "The, prguvent is the for > wrongful act. a cerpe— 
reticn. is not menle te m indictment, though fer a wrongful 
cmi ssion it undoubtedly is; pssuming in the first plrce, that there 


T. © Kenny - Cutlines > Criminal Law pT. 
8.: , Russel on crime, Vol, I p, 104 (1958 ed), 
9. See The Criminal Institute ^ct, 1925 md The “qi strate 
. fet, 1952, 
.20, 1842 (3) B 223, 
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is’ plain mä obvicus distinction between the two species of 
offence: ‘No assumption cm be more unfounded, Mey occurances 
may be ersily conceived, full cf annoy nce onc omger to the 
‘public, ad involving blame iw some incividval or seme corporation 
of which the most sctute persen could not clesrly define the cause, 
or sscribe ‘then with more correctness to mere neg ligence in 
providing safegu-rds or te m act rendered improper by nothing 
but the went of sefeguerds."11 These developments have been 
ebly summed up ma reaffirmed in Fhermgcenticel society vs. 
Lorcon Supply ‘ssecistion where Ceckbun C.J, observed "although 
jt is true thet > cormeretion cnet be indicted for treason or 
felony it wes est -blished by the case of R, v, Birmingham etc, Ry 
thet m. inecrrersted compmy might be indicted for ronferrence in 
emitting to perfem p stptutory duty imposed by the statute,... 
It was further hele in 2, v. G.N, of England Yu- thpt an 

incerpor ated compmy coule be incicted for misferrance — as in 
cutting threugh and obstructing a highwayt” 12 

By abeut this time the idea cf absolute or strict li sbi lity 

ad vicericus li bility were well estsblished in law of torts, 

Ir both the cases the wnt cf mens rea on the part of the 
indicted person woul” be no cefence, Therefore, thethitherte 
Claimed immenity or the grounc that since a compy, cr my 
other body corporate bocy, is eilegel bstractior without a rel 
mirc of its ow, diè not'aply; Slewly the prea cf criminal law 
Was extended to cases cf vicerious liability, In p number of 
cases, the courts were preperec to allow a comp any te be prosecuted 
for offeces committed by its emloyees where the statute 
creating the offence coule properly be construed ss bmosing 
vicarious. li əbi lity:upon ‘the company əs emrloyer, . The locus 
Clascious.cn the questicr whether by apr lication of the principle 
“of vacrinus lisbility a comorstion cm be convicted of offences 
invelving mente] element is in 3, vs. I.€.B, Havlage Co, Ltd, 13° 
In thet case ,the comp any was chorgec for consnirecy ‘along with 
its mm ging cirecter mc others, the fraud of the director being 
imputed te the company, In cealing with such cases, in the 

area cf mnlicetion ^f, cormorste criminality on the basis of 
vicarious li sbi lity the juciciel ingenunity hes invented the 
‘alter ege'dnctrine ond inentificd the mine of the emplcyee of 
the Sempmy with that of the company itself, By this doctrine 
tre lew vermits te attribute the ment al state of those who in 
fect 'contre]l ond detemine mangement. to the company’ itself 

es being its-'Ccircetor of mine or will.’ The dens rea of a 

comp aty's ordin ery servants or gerts will not suffice for this 
rurpose, since the ce meny is not being caller to mswer simply 
on the rrincirle of He sranneve superior. 


Til. 1646 9 8 315, 


- 12, 4 B 313, 
13, 144 FB 55, 
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In Re Penlege it was chserved that the auestion whether the 
mat al state of the directors or other efficer's, collectively or 
ir dividu ally, cm be attributéd te the comp any ` as its èw act must 
depend on the n'sture cf the charge," _i4_ 


Cn’ this basis commies have been convicted of crimes 
involving dishonesty whether create by statute 1E. or by common 
' law 16 conduct fter the éccurmce of the irreguletities may 
supply grouncs for inferring that persons in contrel of p coy 
(md consequetally the coy itself) had mowledge or mems: of 
Imowlecge at the time of the irregularities, l17_ The person need 
not be jn æ cxaltee pesition, Thus in Mocre v, Breser Ltd. 
a coy wes convicted of ai offence reouiring proof of pm intention 
to eeceive where those resnonsible were its secretary or a 
“branch Meneger,. In that case the comp ay was convi cter of making 
false tex returns with intert to deceive although its managers, who 
attuelly made the returns, irtended tr defra not only the tax 
authorities but also the comepy, What Had happened was that the 
mansgers scle seme stacks of the comp any pmd embezzled the 
preceeds me then meee the false retums in respect cf purchase 
tex, The ccurt ccrvicting the compeny observer that in making 
retums they were acting pS officers of the crmpeny sid within the 
scone of their autrort ty ae thet the compy wes therefc re 
respon sible, 18 However wher a statute speaks of ‘actual offender’ 
ac ‘emp loyer of of principal’ the compmy cennot be treated as 
`" sctual offerder,' 19 Further on a charge of constiracy‘it was 
held thet a company ceuld not conspire with its sole director whe 
Wes the directing mind of the company, 20, "It ib not every 
‘resvonsible agent’ ot ‘high enecutive' ‘or 'manager cf the 
Fousing Gepertmer t’ or ' sgent act ing on behalf of a coy' who cen 
by his actions make the temp my trimin ally resnensible, It is 
necessary to establish whether the natural nerson or persons in 
que stion have the status ahe authority which in law mekes their acts 
in the matter under consideteti-n the acts of the company so that 
the vr aturel rerson is to be treated as the comey itself, 
It is cfter > àfficult, questior to decide whether or nov’ the 
person concemed is in a suffici ent ly resnensible resition to 
involve the company in li æi lity for the acts in que'stion according 
tc the lew as leie down by the authorities." 21 “Further the 
nositicn is not, cnomp let ely free from dissent,’ Dr, Welsh said 


144, See Supra. 

15. _ D.P.E. = Kent anc Sursen Contracters Lte, 1944( 1) KB 146, 

16. & vs, LCR. Hav lage Cr. Ltd, Supra, | 

17. ak Tra snort v, Russel 1975 2 TR 87. 

1@, 1944 2 All, Le “en, S18, 

19. Medi ps Ltd, Preston 1957 2-AB 380. . 

20, 2. vs, Me, Dewnelt 196 1966(1) ^ 233 - C.F.3. v. Pobort “illar 
Contracts Ltd. 1970( 2) B 54 (CA), 


2. R, m dreyes Yeptherfoil Ltd, 197X 1) WER 179 -t 171 
e Lord Reid in Tesco Sup, effects Ltd, vs, Mattress 


1971 (2) WL? 1166, 


"there can be ne justification fer the ceurts tc extend tr the ficld 
of criminsl law the doctrine of vicarious li sbi lity which wes 
cevelered in p totally different content of the law of tort," 


‘The Indi a judges frew their inspiration mE their Eng li sh 

bretheren and in India also the nosition is the’ sane, Generally 
- corroration is made liable in strict li ability cases where mens 
rea is not necessary ad in cases were the offence is punish le 
with fine, The earliest reported case in India is Funj ob National 
Bak v, R. Gonsatys, Boder Inspector, Yarachi Tort Trust 
(2.1.3. 1921 Sine 142) where a corporation was made Hable for 
acts requiring no mens rea, Agin in Anantha Bandhu v, 
Corporstion cf Calcutta (AIR 1952 Cal, 759) the entire. ia has 
been reviewed ad specifically delien i ated the scope of corrorete 
criminel li bi lity, 


The next importent case in the areais state of 
Maharashtra v, Syndicate Trasport Ce. (ATR 1964 Bomba 195) 
where agan the auestion of law regrrding the crimirel li sbi lity 
ef è comorate body for ən offence reauirin a mens rea was 
reviewed, In that Case Manohar, a Shareholder of the Syndicate 
Tra: sport Co. request ed KhamkaMotors for an advance of 
411,000 to the comnary for thé purchese of e diesel engine md 
they rær the’ amount to him stipulating some condi tions regarcina 
the security, The conditions were not fulfilled by the coway, 
its mm aging director and Menohar'mainly for offerces under 
sections 420, 406 anc 493 of the Tndisr Fenal Code. The triel 
court di schsraed the directors md framed charges ur der sectinn 420 
inst the cempany, the man ging directer and M. The sessions 
judge in revision: proceedings hele that the cherge ajninst the 
com pny should be quashed and rerorter the matter to the High 
Court, The Figh Ccurt after revi cwing the: whole case law 
quashing the charges framed aginst the company observed 
"The questicn whether p cornorete body should or shoplg not he 
li able to criminel action resulting from the acts of some 
individual mst dened on the neture of the cffence disclosed by 
the allegetiors in the compleint or in the chorge sheet, the 
relative position cf the officer or agent visa vis the 

“eorporate bocv mcd the otkrr relevat facts mc circunst ances 
' which could show thet -the corncrete body, as such, meanat or 
intenced tc comit thet act, Each case will heave necesspri ly 
fte dend on its cw facts which will have to be considered by 
the l gi strate cr judge before decidirg whether te rreceed 
gainst » corporate body cr not, 


Frem the fcregoing di scussicn it may be summed up by 
Swing thet tedy, beth in Fralend mc ir Tndi p Cerperstions 
are bele immune from criminal re sron sibility in the following 
Classes of crimes; 


cert, 8, 


i) Crimes which pre not ‘punishable with fines cannot ‘be’ 
charged einst a corpcration i.€,, offences punishable with 
depth or impriscnmert, which are really serious offences, 


44) A cormersticn cmrct be charged with offences whi ch 
cm be emitted only by a persen having a nhysiecpl body like 
offences of bigmy, adultery or perjury, 


iii) ` {imilerly no chprge of conspitecy against > 
cemoration is ressible wher the on lf humen: being wii DreKe 
the low was e director: because conspiracy requires not merely 
two legal persors, but two legal minds, ` 


In this respect it is suggested that new types ag cunt shitents 
may be inverted to meke the criminal law applicable tr these 
corporstions,t’ mrké the scciety safe from the inumersble legal 
persons, The nessible nurishments ere l i 


i) . In case a corperstion commits ẹ sericus mda 
menous cffence, it ma be made punishable with 
a commulscry winding up erder which sheuld be 
speringly used only in extreme cases like 
“‘derth sentence in the case of human beings; 


i i) In the case of cffences of ordin ary gravity, 
it ma be mace nunisheble with the order of 
"black listing the cm ey for verying peric?s' 
on the lines of im ri scnment fot p person for 
Varying n¢rkods; 


ble 
bats 
bods 
— 


In the case cf offences punishable with fines, 
even today they are indictable ond se there 
is re difficulty, 


Where p comerption is a first offender or where there 
ere extenuating ci rcumst ces just. os ir the Case of criminal 
human being subjected to Frrel me “rebetior, the convicted 
comorstions' sctivities for very ing verios ma be subjected 
to the sunervision by Government officers urder the comp ry 
law Boord, There pre irumersble economic offerces for which 
the corerstions may be brought withir the purview of criminal 
law end the bove ruri shmerts may be rreseribed for Each of the 
specific offences according to their gravity, 


ee me a 


